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Subpart A—General
§1210.1-1 Purpose.
This part establishes procedures

under which certain Trainees and Vol-
unteers serving in ACTION programs
under Pub. L. 93-113 will be deselected
from training or termininated from
service and how they may appeal their
deselection or termination.

§1210.1-2 Scope.

(a) This part applies to all Trainees
and Volunteers enrolled under part A
of Title I of the Domestic Volunteer
Service Act of 1973, Pub. L. 93-113, as
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amended, (42 U.S.C. 4951 et seq..} (here-
inafter the “‘Act’’) and full-time Volun-
teers serving under part C of title I of
the Act.

(b) This part does not apply to the
medical separation of any Trainee or
Volunteer. Separate procedures, as de-
tailed in the VISTA Handbook, are ap-
plicable for such separations.

§1210.1-3 Definitions.

(a) Trainee means a person enrolled in
a program under part A of Title I of the
Act or for full-time volunteer service
under part C of Title I of the Act who
has reported to training but has not
yet completed training and been as-
signed to a project.

(b) Volunteer means a person enrolled
and currently assigned to a project as a
full-time Volunteer under part A of
title I of the Act, or under part C of
title I of the Act.

{c) Sponsor means a public or private
nonprofit agency to which ACTION has
assigned Volunteers.

(d) Hearing FExaminer or Examiner
means a person having the gualifica-
tions described in Appendix A who has
been appeinted to conduct an inquiry
with respect to a termination.

(e} National Grant Program means a
program operated under part A, title I
of the Act in which ACTION has award-
ed a grant to provide the direct costs of
supporting VISTA Volunteers on a na-
tional or multi-regional basis. VISTA
Volunteers may be assigned to local of-
fices or project affiliates. The national
grantee provides overall training, tech-
nical assistance and management sup-
port for project operations.

(f) Local component means a local of-
fice or project affiliate of a national .
grantee to which VISTA Volunteers
are assigned under the VISTA National
Grants Program.

(g) Termination means the removal of
a Volunteer from VISTA service by AC-
TION, and does not refer to removal of
a Volunteer from a particular project
which has been requested by a sponsor
or Governor under §1210.3-2.

(h} Deselection means the removal of
a Trainee from VISTA service by AC-
TION.
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Subpart B—VISTA Trainee
Deselection

§1210.2-1 Grounds for deselection.

ACTION may deselect a Trainee out
of a training program for any of the
following reasons:

(a) Failure to meet training selection
standards which includes, but is not
limited to, the following conduct:

(1) Inability or refusal to perform
training assignments;

(2) Disruptive conduct during train-
ing sessions;

(b) Conviction of any criminal of-
fense under Federal, State or local
statute or ordinance;

(c} Violation of any provision of the
Domestic Volunteer Service Act of
1973, as amended, or any ACTION pol-
icy, regulation, or instruction;

(d) Intentional false statement, omis-
slon, fraud, or deception in obtaining
selection as a Volunteer; or .

{e} Refusal to accept Volunteer
Placement.

§1210.2-2 Procedure for deselection.

(a) The Regional Director or designee
shall notify the Trainee in writing that
ACTION intends to deselect the Train-
ee, The notice must contain the rea-
sons for the deselection and indicate
that the Trainee has 5 days to appeal.

(b) The Trainee is placed on Adminis-
trative Hold at the time of the notice
of deselection.

(c) The Trainee has § days after re-
ceipt of the notice to appeal in writing
to the Regional Director, or designee
specified in the notice, furnishing any
supportive documentation. In the ap-
peal letter, the Trainee may request an
opportunity to present his or her case
in person.

(d) If the Trainee does not respond to
the notice, deselection becomes effec-
tive at the expiration of the Trainee's
time to appeal.

(e) Within 5 days after receiving the
Trainee's appeal, if no personal presen-
tation is requested, the Regional Direc-
tor or designee must issue a decision, If
a personal presentation is requested,
the Regional Director or designee must
schedule it within 5 days, and must
issue a decision 5 days after such pres-
entation. In either case, the decision of
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the Regional Director or designee is
final.

Subpart C—VISTA Volunteer Early
Termination

§1210.3-1 Grounds for termination.

ACTION may terminate or suspend a
Volunteer based on the Volunteer's
conduct for the following reasons:

(a) Conviction of any criminal of-
fense under Federal, State, or local
statute or ordinance;

(b) Violaticn of any provision of the
Domestic Volunteer Service Act of
1973, as amended, or any ACTION pel-
icy, regulation, or instruction;

(c) Failure refusal or inability to per-
form prescribed project duties as out-
lined in the Project Narrative and/or
volunteer assignment description and
as directed by the sponsoring organiza-
tion to which the Volunteer is as-
signed;

(d) Involvement in activities which
substantially interfere with the Volun-
teer's performance of project duties;

(e) Intentional false statement, omis-
sion, fraud, or deception in obtaining
selection as a Volunteer;

(I} Any conduct on the part of the
Volunteer which substantially dimin-
ishes his or her effectiveness as a
VISTA Volunteer; or

(g) Unsatisfactory performance of
Volunteer assignment,

§1210.3-2 Removal from project.

(a) Removal of a Volunteer from the
project assignment may be requested
and obtained by a written request sup-
poerted by a statement of reason by:

(1) The Governor or chief executive
officer of the State or similar jurisdic-
tion in which the Volunteer is assigned
or,
(2) The sponsoring organization. The
sole responsibility for terminating or
transferring a Volunteer rests with the
ACTION Agency.

() A request for removal of a Volun-
teer must be submitted to the ACTION
State Director, who will in turn notify
the Volunteer of the request. The State
Director, after discussions with the
Volunteer and in consultation with the
Regional Director, if necessary, has 15
days to attempt to resolve the situa-
tion with the sponsor or the Governor's
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office. If the situation is not resolved
at the end of the 15 day period,-the Vol-
unteer will be removed from the
project and placed on Administrative
Hold, pending a decision as set forth in
paragraph (c) of this section.

(¢) The State office will take one of
the following actions concerning a Vol-
unteer who has been removed from a
project assignment:

(1) Accept the Volunteer’'s resigna-
tion;

(2) If removal was requested for rea-
sons other than those listed in §1210.3-
1, ACTION will attempt to place the
Volunteer on another project. If reas-
signment is not possible, the Volunteer
will be terminated for lack of suitable
assignment, and he or she will be given
special consideration for reinstate-
ment; or

(3) If removal from the project is ap-

proved based on any of the grounds for’

early termination as set forth in
§1210.3~1, the Volunteer may appeal the
termination grounds as detailed in sub-
part C of this part to establish whether
such termination is supported by suffi-
cient evidence. If ACTION determines
that the removal based on grounds de-
tailed in §1210.3-1 is not established by
adequate evidence, then the procedures
outlined in §1210.3-2(c)(2) will be fol-
lowed, .
(d) A Volunteer's removal during a
term of service may also occur as a re-
sult of either the termination of, or re-
fusal to renew, the Memorandum of
Agreement between ACTION and the
sponsoring organization, or the termi-
nation or completion of the initial Vol-
unteer assignment. In such cases, the
Volunteer will be placed in Adminis-
trative Hold status while the Regional
Office attempts to reassign the Volun-
teer to another project. If no appro-
priate reassignment within the Region
is found within the Administrative
Hold period, the Volunteer will be ter-
minated but will receive special consid-
eration for reinstatement as soon as an
appropriate assignment becomes avail-
able. If appropriate reassignment is of-
fered the Velunteer and declined, AC-
TION has no obligation to offer addi-
tional or alternative assignments.
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§1210.3~-3 Suspension,

(a} The ACTION State Director may
suspend a Volunteer for up to 30 days
in order to determine whether suffi-
cient evidence exists to start termi-
nation proceedings against the Volun-
teer. Suspension is not warranted if the
State Director determines that suffi-
cient grounds already exist for the ini-
tiation of termination. In that event,
the - termination procedures contained
in §1210.3-4 will be followed.

{b} Notice of suspension may be writ-
ten or verbal and is effective upon de-
livery to.the Volunteer. Within 3 days
after initiation of the suspension, the
Volunteer will receive a written notice
of suspension setting forth in specific
detail the reason for the suspension.
During the suspension period the Vol-
unteer may not engage in project ac-
tivities, but will continue to receive all
allowances, including stipend.

(¢) At the end of the suspension pe-
riod, the Volunteer must either be re-
assigned to a project, or termination
proceedings must be initiated.

$1210.3-4 Initiation of termination.

(a) Opportunity for Resignation. In in-
stances where ACTION has reason to
believe that a Volunteer is subject to
termination for any of the grounds
cited in §1210.3-1, an ACTION staff
member will discuss the matter with
the Volunteer. If, after the discussion,
the staff member believes that grounds
for termination exist, the Volunteer
will be given an opportunity to resign.
If the Volunteer chooses not to resign,
the administrative procedures outlined
below will be followed.

(b) Notification of Proposed Termi-
nation. The Volunteer will be notified,
in writing by certified mail, of AC-
TION's intent to terminate him or her
by the ACTION State Director at ieast
15 days in advance of the proposed ter-
mination date. The letter must give
the reasons for termination, and notify
the Volunteer that he or she has 10
days within which to answer in writing
and to furnish any affidavits or written
material. This answer must be sub-
mitted to the ACTION State Director
or a designee identified in the notice of
proposed termiriation.

(c) Review and Notice of Decision. (1)
Within 5 working days after the date of




§1210.3-5

receipt of the Volunteer's answer, the
State Director or designee will send a
written Notice of Decision te the Vol-
unteer by certified mail. (If no answer
is received from the Volunteer within
the time specified, the State Director
or designee will send such notice with-
in 5 days after the expiration of the
Volunteer's time to answer.)

(2) If the decision is to tertminate the
Volunteer, the Notice will set forth the
reasons for the decision, the effective
date of termination (which, if the Voli-
unteer has filed an answer, may not bhe
earlier than 10 days after the date of
the Notice of Decision), and the fact
that the Veolunteer has 10 days in which
to submit a written appeal to the Re-
gional Director.

(3) A Volunteer who has not filed an
answer pursuant to the procedures out-

lined ahove is not entitled to appeal

the decision or request a hearing and
may be terminated on the date of the
Notice.

(d}) Allowances and Prgject Activities.
1) A Volunteer who files an answer
within the 10 days allowed by §1210.3-
4(b) with the State Director or designee
following receipt of the notice of pro-
posed termination, will be placed in
Administrative Hold status, and may
continue to receive regular allowances,
but no stipend, in accordance with AC-
TION policy, until the appeal is finally
decided. The Volunteer may not engage
in any project related activities during
this time.

(2) If the proposed termination is re-
versed, the Volunteer's stipend and any
other allowances lost during the period
of review will be reinstated retro-
actively.

§1210.3-5 Preparation for appeal.

(a) Entitlement to Representation. A
Volunteer may be accompanied, rep-
resented and advised by a representa-
tive of the Volunteer’s own choice at
any stage of the appeal. A person cho-
sen by the Volunteer must be willing
to act as representative and not be dis-
qualified because of conflict of posi-
tion.

(b) Time for Preparation and Presen-
tation. (1) A Volunteer's representative,
if a Volunteer or an employee of AC-
TION, must be given a reasonable
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amount of time off from assignment to
present the appeal.

(2) ACTION will not pay travel ex-
penses or per diem travel allowances
for either a Volunteer or the Volun-
teer's representative in connection
with the preparation of the appeal, ex-
cept to attend the hearing as provided
in §1210.3-7(c) (5).

{c) Access to Agency Records. (1) A Vol-
unteer is entitled to review any mate-
rtal in his or her official Volunteer
folder and any relevant Agency docu-
ments to the extent permitted by the
Privacy Act and the Freedom of Infor-
mation Act, (56 U.5.C. 552a; 5 U.5.C. 552).
Examples of documents which may be
withheld from Velunteers include ref-
erences obtained under a pledge of con-
ftdentiality, official Volunteer folders
of other Volunteers and privileged
intra-Agency memoranda.

(2) A Volunteer may review relevant
documents in the possession of a spon-
sor to the same extent ACTION would

- be entitled to review them.
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§1210.3-6 Appeal of termination.

(a) Appeal to Regional Director. A Vol-
unteer has 10 days from the Notice of
Decision issued by the State Director
or designee in which to appeal to the
Regional Director. The appeal must be
in writing and specify the reasons for
the Volunteer's disagreement with the
decision. The Regional Director has 10
days in which to render a written deci-
sion on the Volunteer's appeal, indi-
cating the reason for the decision. In
notifying the Volunteer of the decision,
the Regional Director must alse inform
the Volunteer of his or her opportunity
to request the appointment of a Hear-
ing Examiner and the procedure to be
followed,

(b} Referral to Hearing Examiner, If the
Volunteer is dissatisfied with the deci-
sion of the Regional Director, the Vol-
unteer has 5 days in which to request
the appointment of a Hearing Exam-
iner. The Regional Director must act
on that request within 5 days. The
Hearing Examiner must possess the
qualifications specified in Appendix A
to this part, and may not be an em-
ployee of ACTION unless his or her
principal duties are those of Hearing
Examiner.
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§1210.3-7 Inquiry by Hearing Exam-
iner.

(2 Scope of Inquiry. (1) The Exariner -

shall conduct an inquiry of a nature
and scope appropriate to the issues in-
volved in the termination. If the Exam-
iner determines that the termination

- involves relevant disputed issues of
fact, the Examiner must hold a hearing
unless it is waived by the Volunteer. If
the Examiner determines that the ter-
mination does not invelve relevant dis-
puted issues of facts, the Examiner
need not hold a hearing, but must pro-
vide the parties an opportunity for oral
presentation of their respective posi-
tions. At the Examiner's discretion,
the inquiry may include:

(i) The securing of documentary evi-
dence;

{ii) Personal interviews,
telephone interviews;

(iii) Group meetings: or

{iv) Affidavits, written
atories or depositions.

{2) The Examiner’s inquiry shall com-
mence within 7 days after referral by
the Regional Director. The Examiner
shall issue a report as soon as possible,
but within 30 days after referral, except
when a hearing is held., If hearing is
held, the Examiner shall issue a report
within 45 days after the referral.

(b) Conduct of Hearing. If a hearing is
held, the conduct of the hearing and
production of witnesses shall conform
with the following requirements:

(1) The hearing shall be held at a
time and place determined by the Ex-
aminer who shall consider the conven-
ience of parties and witnesses and ex-
pense to the Government in making
the decision.

{2) Ordinarily, attendance at the
hearing will be limited to persons de-
termined by the Examiner to have a di-
rect connection with it, If requested by
the Volunteer, the Examiner must
open the hearing to the public,

(3) The hearing shall be conducted so
as to bring out pertinent facts, includ-
ing the production of pertinent records.

(4) Rules of evidence shall not be ap-
plied strictly, but the Examiner may
exclude trrelevant or unduly repeti-
tious testimony or evidence.

(5) Decisions on the admissibility of
evidence or testimony shall be made by
the Examiner.

including

interrog-

35

§1210.3-7

(6) Testimony shall be under ocath or
affirmation, administered by the Ex-
aminer.

(7) The Examiner shall give the par-
ties an opportunity to present oral and
written testimony that is relevant and
material, and to cross-examine wit-
nesses who appear to testify.

(8) The Examiner may exclude any
person from the hearing for conduct
that obstructs the hearing.

(c) Witnesses. (1) All parties are enti-
tled to produce witnesses.

(2) Volunteers, employees of a spon-
sor, and employees of ACTION shall be
made available as witnesses when re-
quested by the Examiner. The Exam-
iner may request witnesses on his or
her own initiative. Parties shall fur-
nish to the Examiner and to opposing
parties a list of proposed witnesses, and
an explanation of what the testimony
of each is expected to show, at least 10
days before the date of the hearing.
The Examiner may waive the time
limit in appropriate circumstances,

(3} Employees of ACTION shall re-
main in a duty status during the time
they are made available as witnesses.

(4) Volunteers, employees and any
other persons who serve as witnesses
shall be free from coercion, discrimina-
tion, or reprisal for presenting their
testimony.

(f) The Examiner must authorize
payment of travel expense and per
diem at standard Government rates for
the Volunteer and a representative to
attend the hearing.

(8) The Examiner may authorize pay-
ment of travel expense and per diem at
standard Government rates for other
necessary witnesses to attend the hear-
ing if he or she determines that the re-
quired testimony cannot be satisfac-
torily obtained by affidavit, written in-
terrogatories or deposition at less cost.

(d) Report of Hearing. (1} The Exam-
iner shail determine how any hearing
shall be reported and shall have either
a verbatim transcript or written sum-
mary of the hearing prepared, which
shall include all pertinent documents
and exhibits submitted and accepted. If
the hearing is reported verbatim, the
Examiner shall make the transcript a
part of the record of the proceedings.

(2) If the hearing is not reported ver-
batim, a suitable summary of pertinent




§1210.3-8

portions of the testimony shall be
made part of the record of proceedings.
When agreed to in writing, the sum-
mary constitutes the report of the
hearing. If the Examiner and the par-
ties fail to agree dn the hearing sum-
mary, the parties are entitled to sub-
mit written exceptions to any part of
the summary, and these written excep-
tions and the summary will constitute
the report of the hearing and shall he
made part of the record of proceedings.

(3) The Volunteer may_make a re-
cording of the hearing at the Volun-
teer’s own expense if no verbatim tran-
script is made,

§1210,3-8 Termination file and Exam-
iner’s report.

(a) Preparation and Content. The Ex-
aminer shall establish a termination
file containing documents related to
the termination, including statements
of witnesses, records or copies thereof,
and the report of the hearing when a
hearing was held. The Examiner shall
also prepare a report of findings and
recommendations which shall be made
part of the termination file.

(b} Review by Volunteer. On comple-
tion of the termination file, the Exam-
iner shall make it available to the Vol-
unteer and representative for review
and comment before submission to the
Director of VISTA. Any comments by
the Volunteer or representative should
be submitted to the Hearing Examiner
for inclusion in the termination file
not later than 5 days after the file is
made available to them. The comments
should identify those parts of the Ex-
aminer’s report which support the ap-
peal.

(c) Submission of termination file. Im-
mediately upon receiving the com-
ments from the Volunteer the Hearing
Examiner shall submit the termination
file to the Director of VISTA.

§1210.3-9 Decision by Director
VISTA.

The Director of VISTA shall issue a
written decision, including a statement
of the basis for the decision, within 10
days after receipt of the termination
file. The decision of the Director of
VISTA is the final Agency decision.

of
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§1210.3-1¢ Reinstatement
teer.

(a) I the Regional Director or Direc-
tor of VISTA reinstates the Volunteer,
the Regional Director may at his or
her discretion reassign the Veolunteer
to the Volunteer’'s previcus project or
to another project. The Regional Direc-
tor, in making such a decision, must
request the Volunteer’'s views, but has
the final decision on the Volunteer's
placement.

(b) If the Volunteer's termination is
reversed, stipend and other allowances
lost during the appeal period will be
paid retroactively.

§1210.8-11 Disposition of termination
and appeal files.

All termination and appeal files shall
be forwarded to the Birector of VISTA
after a final decision has been made
and are subject to the provisions of the
Privacy Act and Freedom of Informa-
tion Act. No part of any successful ter-
mination appeal may be made part of,
or included in, a Volunteer's official
folder.

Subpart D—Ngational Grant
Trainees and Volunteers

$1210.4 Early termination procedures
for National Grant Trainees and
Volunteers.

"Trainees and Volunteers serving in
the National Grant Program as defined
in §1210.1-3(e} will be subject to the
same termination procedure as stand-
ard VISTA Trainees and Volunteers
with the following exceptions:

(a) For Trainees, the deselection pro-
cedure, [See §1210.2-2] will be handled
by the Project Manager in ACTION/
Headguarters.

(b} The Iinitiation of termination,
[See §1210.3-4 (a) and (b)] will be han-
dled by the VISTA Project Manager in
ACTION/Headquarters, with the con-
currence of the appropriate State Di-
rector, The Review and Notice of Deci-
ston, [See §1210.3-4(c}] will be handled
by the VISTA Project Manager in AC-
TION/Headquarters.

{c¢) The Appeal of termination, [See
§1210.3-6(a)] will be handled by the
Chief of VISTA Branch and not the Re-
gional Director.
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(d) The final decision on a Volunteer
appeal will be made by the Director of
VISTA as provided in §1210.3.

APPENDIX A TO PART 1210—STANDARD
FOR EXAMINERS

(a) An Examiner must meet the require-
ments specified in either paragraph (1), (2),
(3), or (4) of this appendix:

(1}{a} Current employment in Grades GS5-i2

- or equivalent, or above;

(b) Satisfactory completion of a specialized
course of training prescribed by the Office of
Personnel Management for Examiners;

(c) At least four years of progressively re-
sponsible experience in administrative, man-
agerial, professional, investigative, or tech-
nical work which has demonstrated the pos-
session of:

(i) The personal attributes essential to the
effective performance of the duties of an Ex-
aminer, including integrity, discretion, reli-
ability, objectivity, impartiality, resource-
fulness, and emotional stability,

(ii) A high degree of ability to:

—Tdentify and select appropriate sources of
information; collect, organize, analyze and
evaluate information; and arrive at sound
conclusions on the basis of that information;

—Analyze situations: make an objective
and logical determination of the pertinent
facts; evaluate the facts; and develop prac-
tical recommendations or decisions on the
basis of facts;

—Recognlze the causes of complex prob-
lems and apply mature judgment in assess-
ing the practical implications of alternative
solutions to those problems;

—Interpret and apply regulations and
other complex written material;

—Communicate effectively orally and in
writing, including the ability to prepare
clear and concise written reports; and

—Deal effectively with individuals and
groups, including the ability to gain the co-
operation and confidence of others.

(1i) A good working knowledge of:

—The relationship between Volunteer ad-
ministration and overall management con-
cerns; and

-—The principles, systems, methods and ad-
ministratlve machinery for accomplishing
the work of an organization.

(2) Designation as an arbitrator on a panel
of arbitrators maintained by either the Fed-
eral Mediation and Conciliation Service or
the American Arbitration Association.

(3) Current or former employment as, or
current eligibility on the Office of Personnel
Management's register for Hearing Exam-
iner, G5-935-0.

(4) Membership in good standing in the Na-
tional Academy of Arbitrators.

(b) A former Federal employee who, at the
titne of leaving the Federal service, was in
Grade GS-12 or equivalent, or above, and

Y
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who meets all the requirements specified for
an Examiner except completion of the pre-
scribed training course, may be used as an
Examiner upon satisfactory completion of
the training course.
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APPENDIX A TO PART 1211—STANDARDS FOR
EXAMINERS

AUTHORITY: Secs. 104(d), 402(14), 420, Pub. L.
93-113, 87 Stat. 398, 407, and £14,

SOURCE: 45 FR 39271, June 10, 1980, unless
otherwise noted.

§1211.1-1 Purpose.

This part establishes procedures
under which certain volunteers en-
rolled under Pub. L. 93-113 may present
and obtain reseclution of grievances.

§1211.1-2 Applicability.

This part applies to all volunteers en-
rolled under part A of titie I of the Do-
mestic Volunteer Service Act of 1973,
as amended, Pub. L. 93-113, (42 U.S.C.
4951 at seq.).

§1211.1-3 Definitions.

{a) Veolunteer means a person enrolled
and currently serving as a full-time
volunteer under part A of title I of the
Domestic Volunteer Service Act of
1973. For the purpose of this part, a vol-
unteer whose service has terminated




